I. INTRODUCTION
The late Supreme Court Justice Thurgood Marshall, founder of the NAACP Legal Defense Fund ("LDF"), and head of the legal team that litigated Brown v. Board of Education, 1 knew well the challenges desegregation posed in a nation founded on a system of racial subjugation and white supremacy. A full thirty years after Brown, he acknowledged that:
Desegregation is not and was never expected to be an easy task. Racial attitudes ingrained in our Nation's childhood and adolescence are not quickly thrown aside in its middle years. . . . In the short run, it may seem to be the easier course to allow our great metropolitan areas to be divided up each into two cities-one white, the other black-but it is a course, I predict, our people will ultimately regret. 2 In my work as a civil rights lawyer today, I clearly see that desegregation has not been an easy task. My education cases take me to towns like Gadsden, Alabama, where echoes of the Civil War still reverberate through the halls of school buildings and the steel of bridges over the mighty Coosa River-bridges from whose beams black men were lynched. 3 In Gadsden, I litigate a school desegregation case filed more than three decades ago by my predecessors at LDF. The case is aimed at forcing compliance with the mandate of Brown that separate and unequal schools be eradicated. After decades of federal court supervision, one might assume schools in places such so revolutionary at its inception, was frustrated at key intervals by a number of actors. Perhaps the most critical of these was the very institution that gave it life-the Supreme Court. As a result, although we have traveled fifty years from that momentous ruling, we, as a nation, have had less than half that time to actively work to achieve its covenant and ensure full equality of educational opportunities. The first part of this paper examines why the federal courts, the very institutions that gave the most hope for an integrated society, rendered the promise of Brown so elusive. The second part addresses how we as advocates might continue to pursue the goal of increasing educational opportunities for all, even in the face of the challenges that meet us today.
II. THE ROAD TO OPPORTUNITY: THE ELUSIVE GOAL OF SCHOOL INTEGRATION

A. Massive Resistance
Nineteenth century civil rights leader Frederick Douglass said that " [p] ower concedes nothing without demand." 6 Nowhere was this more evident than in the struggle to rid the public schools in the American South of the plague of state-enforced segregation. In the wake of the Supreme Court's decision, the power structure of the South, and indeed, every level of federal government, made few concessions in the struggle to revamp America's divided educational institutions. Under the guise of states' rights and local control, communities violently protested desegregation, and created wellorganized and well-funded resistance movements. White Citizens Councils, formed by prominent Southern bankers, doctors, lawyers, state legislators, and businessmen, exerted political and economic pressure on civil rights advocates. In 1956, every congressman and all but three senators from the eleven states of the old Confederacy signed the "Southern Manifesto" that pledged to overturn Brown. 7 Meanwhile, the executive branch maintained public silence, while privately condemning the Supreme Court's decision and the seeming evisceration of "states' rights." 134 UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 66:131 NIXON'S PIANO: PRESIDENTS AND RACIAL POLITICS FROM WASHINGTON TO CLINTON 169-70 (1995) . Eisenhower failed to take a position in almost all of the high-profile civil rights battles that occurred during his administration, including the Montgomery Bus Boycott, the battle to desegregate the University of Alabama, and the lynching of fourteen-year-old Emmett Till in Money, Mississippi, for allegedly whistling at a white woman. Id. at 171-72. Indeed, the executive branch lacked any power to enforce Brown's mandate until the passage of the Civil Rights Act of 1964, which prohibited racial discrimination by any entity receiving federal funds. In 1969, President Nixon, whose campaign platform included opposition to desegregation orders, ended this exercise of power, leaving the duty to ensure compliance to the courts. Cf. Adams v. Richardson, 480 F.2d 1159 , 1164 -65 (D.C. Cir. 1973 ) (observing the executive branch's lengthy delay in enforcing desegregation of institutions of higher education through Title VI).
9. See Brown, 349 U.S. at 300-01. 10. See, e.g., Cooper v. Aaron, 358 U.S. 1, 16-20 (1958) (holding that the Arkansas Governor, Orval Faubus, and the state legislature were bound by the Brown decision and must not delay implementation of a desegregation plan). The day before a desegregated Little Rock Central High was to open, Governor Faubus announced on television and radio that he had called out the Arkansas National Guard with directions to block black students' entrance to the schools; Faubus maintained that if black students attended school with whites, " '[b] Perhaps most damaging, the High Court itself waited a full year to provide its directive on how to implement its ruling, and even then provided only the vaguest guidelines.
9 Lower courts either interpreted Brown narrowly or agreed to delay desegregation plans due to threats of violence. This further empowered Southern schools to resist desegregation.
10
In Prince Edward County, Virginia, one of the five companion cases included in the Brown decision, 11 the school district went so far as to close public schools altogether rather than permit desegregation.
12 These schools remained closed for five years.
13 When a Virginia court declared the practice unconstitutional, the legislature repealed compulsory education laws and made school attendance optional. The Virginia legislature then enacted one of the earliest voucher programs, by allocating public monies for white students to use in attending private schools, so as not to have to attend schools with black children. (last visited Nov. 3, 2004) .
16. The passage of the Civil Rights Act of 1964, prohibiting discrimination in all programs receiving federal aid, and authorizing the Department of Justice to sue on behalf of minorities if discrimination occurred, provided the government the enforcement powers necessary to begin a true dismantling of the apartheid system in American public schools. 42 U.S. C. § 2000c-2000d (2004 segregated schools. 15 The Southern power structure had conceded nothing, and the struggle to dismantle a system of racial hegemony continued.
16
B. Litigating for More Expedient Reform
Such delaying tactics by school authorities necessitated a push by civil rights litigators to force clarification by the courts as to the meaning and contours of desegregation. While Brown I was revolutionary in its statement that "separate but equal has no place" in the field of public education, 17 the Court essentially equivocated in Brown II, and failed to offer effective guidance on how to accomplish this goal. 18 As such, civil rights attorneys pushed to create a legal framework that might bring the constitutional promise of Brown to bear on the harsh realities of racial inequities in America. In the late 1960s and early 1970s, civil rights attorneys brought a series of cases against individual school districts to push the Court's integration mandate. In 1968, some fourteen years after Brown, the Supreme Court held that freedomof-choice plans placed an undue burden on black schoolchildren, and were unacceptable where more expedient and effective methods of desegregation were available. 19 Delay was "no longer tolerable," 20 and the Court imposed an "affirmative duty" on school districts to eliminate the vestiges of discrimination "root and branch." 21 The Court explicitly identified the areas in which eliminating desegregation was of the utmost importance-student assignment, facilities, staff assignment, faculty assignment, extracurricular activities, and transportation. 24 These included court-mandated busing, the redrawing of attendance zone lines, and the use of mathematical ratios to ensure acceptable levels of desegregation.
25
The Court also acknowledged the compounding effect that residential segregation had on educational segregation.
26
In 1973, almost twenty years after Brown, the Court extended the mandate of desegregation to the North and West, where there had previously been no explicit statutes requiring segregation. In Keyes v. School District No. 1, Denver, Colorado, the Court held that in districts where school officials had instituted segregated schools in one area, the district had an affirmative duty to desegregate all the city's schools. 27 The ruling also recognized Latinos' right to desegregation.
28
Cases like Green, Swann, and Keyes signaled a high point in American jurisprudence, when federal courts actively examined remedial plans and the scope of the courts' remedial authority to achieve integration. These cases, decided between fourteen and twenty years after Brown, marked the zenith of the judiciary exercising its authority over the intransigent Southern power structure. Thus, well over a decade after the Court struck down statemandated segregation, the courts at last issued orders that forced school districts to expediently begin the task of making real the constitutional promise of equal protection. By defining the contours of integration in these key decisions, the Court precipitated a steady desegregation of American schools that continued, particularly in the South, for the next twenty years.
29
C. The First Wave of Judicial Retreat
Unfortunately, this late-coming enforcement in the South was quickly followed by two opinions that sharply curtailed the flow of desegregation to Northern metropolitan areas and diminished the remedies available to increase educational opportunities for low-income minority children. In 1973, a Supreme Court reshaped by four Nixon appointments severely curbed the judicial remedies available to low-income and minority students in educationally disadvantaged schools in its ruling in San Antonio Schools v. Rodriguez. 30 In Rodriguez, the Court held that there is no fundamental right to an education in our nation, and that wealth is not a protected class; as such, there is no requirement that schools in richer and poorer areas receive equal funding.
31
This decision marked a retreat from Brown's commitment to equality of educational opportunity. The Court refused to address the real issue in the case-whether a state scheme that allowed for educational funding disparities caused by variations in district property wealth was unconstitutionally discriminatory under the Fourteenth Amendment's Equal Protection Clause.
32
Indeed, even before Brown, the Supreme Court had recognized that inequality in educational facilities may be a violation of the Equal Protection Clause.
33
In Rodriguez, however, the Court minimized the importance of financing variations to educational equity, even though the Equal Protection Clause is meant to address just such instances of "unjustifiable inequalities of state action."
34
The next year, the Court effectively ended the expansion of desegregation law, particularly for Northern and Western metropolitan areas. In the Milliken v. Bradley 5-4 decision, the Court struck down a desegregation plan in metropolitan Detroit and cited the importance of preserving local control of education. 35 The Court held that there could be no inter-district remedy absent a showing of an intentional inter-district violation.
36 This holding signaled a significant departure from the Court's decision in Keyes only one year before. As in Keyes, the constitutional violation in Milliken was the intentional segregation of city schools. 37 Yet, rather than ordering "all-out desegregation," 38 as it had done in Keyes, the Supreme Court precluded inter- district relief, which was the only route to successfully desegregating the segregated schools in Detroit's urban core. 39 The Court's decision to strike down such remedies allowed white flight to flourish, thus shaping the racial patterns of schools in metropolitan areas throughout the Northern and Western United States. These decisions also allowed the flowers of federalism, states' rights, and local control to start to bloom in the body politic once more.
In the companion case three years later, commonly known as Milliken II, a unanimous Court required states to fund remedial and compensatory education programs as part of the desegregation decree.
40 Such decisions signaled a shift away from integrative remedies-they altered the nature of desegregation orders, and sought adequacy through remedial funding of segregated schools rather than pushing for an end to segregation.
D. Retrenchment in 1990s Jurisprudence
Although Supreme Court jurisprudence allowed desegregation to continue in the South, it was a mere twenty years after Swann that the Court sounded the death knell for the desegregative remedies there as well. In the 1990s, a conservative Court, led by Chief Justice Rehnquist, essentially relinquished its obligation to require school districts to remedy racial segregation. The Rehnquist Court 41 issued a trilogy of opinions that severely limited the circumstances, means, and duration of desegregation remedies. While the Supreme Court had curtailed the financial equalization of schools and rejected metropolitan desegregation in its Rodriguez and Milliken decisions of the early 1970s, the Court dealt a deathblow to all desegregation remedies in the landmark decisions Board of Education v. Dowell, 42 Freeman v. Pitts, 43 and Missouri v. Jenkins. 44 In Dowell, the Court held that once a "unitary" system could be established, a federal court's desegregation order should end, even if this meant a resegregation of schools. 45 The Court held that a school board need only show it had complied in "good faith" and that " discrimination had been eliminated to the extent practicable." 46 As such, the Court declared this Oklahoma school district to be unitary despite the fact that it remained segregated for a full seventeen years after Brown. 47 In so doing, the Court disavowed any accountability for persistent racial injustice.
One year later, the Court reiterated in Pitts that "[r]eturning schools to [local control] at the earliest practicable date is essential to restore their true accountability in our governmental system." 48 To that end, the Court held that once a portion of a desegregation order is met, a federal court should cease efforts as to that portion and remain involved only as to those aspects of the plan that have yet to be achieved.
49
This allowed for the piecemeal dismantling of desegregation orders across the South. The Court had failed to view the ramifications of segregated schools holistically. The six Green factors 50 that had been devised to show school districts the areas in which they should focus desegregative efforts had now been subverted; they were being shown as the markers by which a district could make a piecemeal argument as to the "unitariness" of one particular area. Much as Brown's message that "separate but unequal has no place" has been undermined by present-day rhetoric that the ruling intended all programs to be color-blind, Green's message to desegregate in several key areas has been subverted by the Court's incremental "unitary" status determinations in Pitts.
51
The Rehnquist Court dealt the final coup de grâce in Missouri v. Jenkins.
52
In an opinion distanced from historical reality, the Court established the requirement that lower courts must specify exactly what educational deficits are traceable to segregation and discrimination, and what results will be required as proof that the deficits are remedied. 53 If such specification is absent, Jenkins gives courts license to return school districts to local control, thus allowing documented inequities to persist.
54 Among other things, this opinion also released the state and local districts from paying for remedial programs. As Justice Ginsburg stated in her dissent, the Kansas The lie behind this glorification of local control is similar to the Court's embracing of "color blindness" in many other contexts. It is a standard that treats whites and blacks as if they were similarly situated and ignores the history of segregation and its vestiges, which are such a unique and intrinsic thread in the American tapestry. Moreover, the Court's grim ruling goes beyond the damage caused by the curtailment of desegregative remedies in Milliken I. While Milliken hindered mandatory metropolitan desegregation efforts, Jenkins struck down a voluntary metropolitan school desegregation plan.
The opinions of the Rehnquist Court reflect a choice. The conservative majority of the Court chose to consider the constitutional harms suffered by minority students to be less significant than restoring the authority of local agencies to run schools free of federal oversight. The Court reiterated its desire to end federal court supervision and restated the common mantra of restoring control to local school systems. This very form of local control allowed segregation to flourish in the era before Brown, and has done so again in the decade since these decisions.
III. LESSONS LEARNED
A. The Results: Fulfilling Brown's Promise
At the end of the day, we must remember that for the plaintiffs in Brown and the attorneys pleading their cases, the strategy of desegregation was ultimately about creating better educational opportunities for AfricanAmerican children, and for other similarly situated young people throughout the country. By this standard, Brown was a success in several respects. While substantial desegregation of students did not begin until Mo. 1983 ). There, a settlement resulted in voluntary desegregation measures that allowed several thousand black inner-city youth to enroll in predominantly white systems in the suburbs. While the majority of transfer students were low-income, they completed high school at approximately twice the rate of their counterparts in racially isolated city schools and attended college at a rate three times above the national average for black high school graduates. AMY STUART WELLS & ROBERT L. CRAIN, STEPPING OVER THE COLOR LINE: AFRICAN-AMERICAN STUDENTS IN WHITE SUBURBAN SCHOOLS 198-99 (1997 59 when Dowell and its progeny prompted a rollback of desegregative gains. During that time, African-American students experienced a significant rise in academic achievement. In the 1950s, less than fifty percent of young African-American adults had a high school diploma or a GED.
60 By 1993, the rate had increased to eighty-three percent, which was close to the completion rate of whites.
61
By the late 1980s, the graduation rate for African-Americans surpassed the national secondary completion rates for most European societies.
62
Likewise, the so-called "achievement gap" between African-American and white students decreased considerably. Reading, math, and science scores of elementary and secondary students improved between 1971 and the 1980s. 63 This gap closed markedly, despite the fact that many lower-achieving African-American students who would have previously dropped out of school remained in the system. Moreover, scores for African-American students improved even though the incidence of poorer, single-parent families and unemployment were both on the rise. 64 At least one study has found that positive family changes, such as improved parental education, accounted for less than twenty-five percent of the reduction in the test score gap, and that significant changes in African-American educational opportunity brought by desegregation, the war on poverty programs, and affirmative action were most likely related to the improvement. 65 In addition, the largest changes in the test score gap were seen in the Southeast, which experienced the highest levels of desegregation, and had the largest number of districts under mandatory desegregation decrees.
66
African-American gains were the lowest in the Northeast, which experienced the least amount of desegregation, 67 due to the Court's ruling in Milliken striking down mandatory inter-district desegregative remedies absent a showing of intentional discrimination.
In addition to the statistical evidence showing that desegregated schools lead to higher graduation rates and test scores, children derive other benefits from desegregation. Studies show that African-American children attending desegregated schools are more likely to enroll in and graduate from four-year colleges and major in subjects that lead to more lucrative jobs and professions.
68 Studies have also shown that meaningful interaction between students of racially diverse backgrounds increases the likelihood that those students will grow up socializing across such boundaries and discussing racial matters.
69
B. Result of the Court's Abandonment of Desegregation Doctrine
Yet, the Supreme Court's trio of opinions in the 1990s thwarted this integration process. These decisions have also made it even more challenging to address the manifold issues that have arisen in the school desegregation context, as well as the modern means that school districts 70 (1995) . He echoed a refrain from opinions of the nineteenth century when he mused that only stateenforced segregation was unlawful and that de facto segregation was neither inherently unconstitutional nor harmful to African-Americans. He noted that continued racial isolation may be the result of voluntary housing choices and other private decisions:
[I]t is beyond the authority and beyond the practical ability of the federal courts to try to counteract these social changes. . . .
[N]eutral policies, such as local school assignments, do not offend the Constitution when individual private choices concerning work or residence produce schools with high black populations. The Constitution does not prevent individuals from choosing to live together, to work together, or to send their children to school together, so long as the State does not interfere with their choices on the basis of race. Jenkins, 515 U.S. at 118, 121 (Thomas, J., concurring) (emphasis added) (citations and quotations omitted). devised to evade court orders. In the wake of these rulings, cases sua sponte have returned to judges' calendars, with the expectation that the victims of the constitutional wrongs must prove that the vestiges of the segregated system exist, or face dismissal of the case. School districts that voluntarily sought to retain desegregation plans became subject to lawsuits from groups who opposed such plans, as was the case for the school district of the famous Swann v. Under Dowell, school districts need only show that they made "good faith" attempts to remove the vestiges of discrimination to the extent practicable, a nearly impossible standard for plaintiffs to disprove. 71 Local institutions need only wrap their messages in the guise of "good faith" to show that they should be released from court supervision. As a result of the Court's latest desegregation rulings, if a largely segregated school system can point to any aspect of its system that is somewhat desegregated, or it can provide the message that existing segregation is the result of private housing choices, it may be granted partial or complete unitary status.
In essence, efforts to hold state and local institutions accountable for the effects of past discrimination have been hobbled by federal courts determining that the "fruits" of such discrimination fall too far from the proverbial tree; they are too attenuated to justify race-conscious remedies. Most importantly, and most ironically, courts have held that racially segregated systems are the product of private choices, rather than state action. 72 Concerning the town of Gadsden, Alabama, one district court judge declared the school district unitary, finding that the level of interracial cooperation in Gadsden compared favorably with factional relations "in Kosovo and Northern Ireland," and 74. The Civil Rights Cases, 109 U.S. 3 (1883). In The Civil Rights Cases, the Court struck down the Civil Rights Act of 1875, which had outlawed racial segregation in public accommodations. After two centuries of systemized racial persecution in which state and federal resources were used to safeguard and maintain the institution of slavery, the Court determined that the "private wrong" of racial segregation in public accommodations was beyond the reach of the Fourteenth Amendment. It held that "[the Fourteenth Amendment] does not authorize Congress to create a code of municipal law for the regulation of private rights." Id. at 11. Justice Bradley further argued that "[i]t would be running the slavery argument into the ground to make it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to the people he will take into his coach or cab or car, or admit to his concert or theatre, or deal with in other matters of intercourse or business." Id. at 24-25.
75. Plessy v. Ferguson, 163 U.S. 537 (1896). Again, without an acknowledgment of the very recent history of slavery and present-day realities, the Court disregarded the purpose of the Fourteenth Amendment and concluded:
Legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical differences, and the attempt to do so can only result in accentuating the difficulties of the present situation. If the civil and political rights of both races be equal, one cannot be inferior to the other civilly or politically. If one race be inferior to the other socially, the Constitution of the United States cannot put them upon the same plane. stating that the school board cannot "require the lion to lay down with the lamb."
73
This judicial philosophy is the same one that was embraced by the Court more than a century ago, in The Civil Rights Cases 74 of 1883, and in the notorious "separate but equal" decision of Plessy v. Ferguson. 75 Like their nineteenth century predecessors, Dowell, Pitts, and Jenkins refuse to acknowledge historical reality. They fail to make even the most straightforward connections between the tenets of states' rights and federalism and the effects on the educational opportunities of children who have historically been denied such opportunities. They also fail to take account of historic and current patterns of residential and educational segregation, 76 or the impact of racial isolation on opportunities to learn and academic achievement.
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77. See, e.g., Orfield & Lee, supra note 29, at 2-4. 78. During the period when the judiciary and the executive agencies actively enforced desegregation, from 1964 to 1970, the percentage of African-American students in white schools increased more than fourteen-fold in six years. Id. at 18. Indeed, from 1964 to 1974, the percentage of African-American students attending previously all-white schools increased from 2.3 percent to thirty-six percent. Id. at 19. Over the next eighteen years, the increase in the number of African-American students in white schools was approximately thirty-three percent. Id.
79. See, e.g., Frankenberg et al., supra note 15, at 4-5. 80. Id. 81. Id. 82. On average, white students attend schools where eighty percent of the student body is white.
Id.
83. Roughly one-third of African-Americans live in poverty, compared to less than ten percent of
C. Resegregation of America's Public Schools
As a direct result of the Court's fair-weather treatment of the principles of educational opportunity for the dispossessed, we are now faced with a prodigious crisis in public education. In the fifty years since a unanimous Court signaled the promise of educational opportunity for millions of AfricanAmerican children, this ideal has been under sustained attack-first from unyielding school districts and local courts, and ultimately, from a reconstituted Supreme Court. The result of these attacks on efforts to desegregate has been the well-documented "resegregation" of school districts.
American public schools have been steadily resegregating for more than a decade, 77 dismantling the integrative successes of hundreds of districts that experienced significant levels of integration in the wake of Brown and its progeny.
78 Such racial isolation in public schools is worse today than at any time in the last thirty years.
79 Almost all of the nation's largest urban school districts are overwhelmingly nonwhite. 80 These nonwhite schools educate one-sixth of the nation's African-American students and one-quarter of its Latino students. 81 Yet, the most segregated of all students are white students.
82
For those of us who litigate school desegregation cases today, we know that these statistics detailing school resegregation portend much more than a racial balkanization of schools at a superficial level. Beneath these statistics, the reality is that a disproportionate number of the schools that educate black and brown children also host ills that impede positive learning. As the old saying goes, "green follows white." The public schools that house the highest percentages of African-American and Latino students are also those that have concentrations of enormous poverty and very limited resources. 83 In 2000, nearly ninety percent of intensely segregated African-American and Latino schools had more than half of the students on free or reduced lunch. 84 Conversely, ninety-six percent of white students are educated in schools with middle-class majorities. 85 For those white students, this translates into better facilities, more computers, more experienced teachers, and a more diversified curriculum. For many students of color, this "green follows white" phenomenon may literally mean the difference between attending a four-year college and entering a lucrative profession, versus dropping out of high school with little hope of stable employment.
D. The Current Face of Desegregation Litigation
Abolitionist Wendell Phillips reminded us that the price of liberty is eternal vigilance. 86 While Thurgood Marshall is no longer with us in body, his spirit and legacy permeate the work of those of us who continue to advocate for true equality in educational opportunity. We battle against the same forces of injustice, although the hydras with which we contend are more subtle. They are dressed up differently, but the issues have the same genesis-our nation's history of racial subordination and caste.
While many school districts are prematurely phasing out desegregation plans as a result of the Court's recent rulings, my colleagues and I continue to litigate a number of these cases. Such cases provide some of the only constitutional tools with which we may address a host of damaging issues that have evolved beyond the black and white school segregation ago, but that nonetheless are vestiges of that racially segregated system. Ironically, the language of Brown assumed schools were effectively equal: " [T] here are findings below that the Negro and white schools involved have been equalized, or are being equalized, with respect to buildings, curricula, qualifications and salaries of teachers, and other 'tangible' factors."
87 Yet, such equalization has remained elusive. Indeed, traditional desegregation cases are often used today as vehicles for the Plessy-like equalization of facilities, curricula, and other "tangible factors" that has yet to be achieved.
By obtaining and preserving consent decrees in school districts, we have also addressed a variety of issues that affect the holistic education of children in public schools. These include creating magnet programs, addressing racial disparities in the identification of special education students, 88 tackling the disproportionate disciplining of students of color, spurring new school construction, and improving the hiring and retention of African-American teachers and staff. In turn, these decrees help to diminish the effects of segregation, deconcentrate poverty, and improve the quality of learning for some children of color. In Alabama, for example, a recent statewide decree requires that the state address the vestiges of segregation that exist in the special education context. 89 Through this desegregation decree, we have a vehicle to address some of the racial disparities that continue to plague students in these schools.
In the town of Gadsden, Alabama, the defendant school district filed multiple motions seeking a declaration of unitary status despite various indicators that the vestiges of segregation have not been eliminated. We have managed to keep several issues in the case open to ensure that the district properly addresses these issues. The district has done so in some areas. Significantly, after a long and protracted battle, the district has also agreed to construct a new high school complex that will educate all the public high 03-2415 , 2004 WL 2348505 (1st Cir. Oct. 20, 2004 ). This case is currently scheduled for a rehearing en banc. school students in this small town. This will open the doors of opportunity for all students in the district to take advantage of a more diversified curriculum and more experienced teachers.
In addition, by placing students in a more racially diverse environment, the new school will help break down the color barrier that continues to exist in the town's schools. When the idea of a consolidated high school was first raised in the town, more than one white parent voiced the sadly familiar refrain, "We don't want black children coming to our schools and lowering our standards." At the same time, the parent of a black student in the segregated black school told me that when her daughter inquired about a more challenging course not offered at her school, she was told by a white teacher, "You'll never be able to learn that." As the court aptly noted in Brown, school segregation helps foster a stigma that "may affect [children's] hearts and minds in a way unlikely ever to be undone." 90 While not a panacea, the creation of more racially diverse learning environments helps to decrease the invidious racial stigma that continues to saddle children in environments where such stark segregation lingers.
We are encouraged by our clients. They are almost exclusively in favor of courts retaining jurisdiction over many of these school districts, even though they may not all agree on the particular remedies that should be used. Indeed, many fear that absent the long arm of the law enforcing desegregation, students may be forever relegated to segregated learning environments in which white authority figures may tell them that they have no value.
In addition to our defense of mandatory desegregation plans, we have defended against attacks on voluntary desegregation programs in public schools throughout the country. School districts across the nation have voluntarily used race as one of many factors in creating holistic educational programs. Such voluntary measures can help to reduce racial isolation both within schools and between districts. In South Carolina and California, we have successfully defended policies in which school districts have voluntarily considered the racial diversity of student bodies in determining where to build new schools, how to draw attendance zone lines, and how to fashion student transfer policies. Neill, 678 A.2d 1267 , 1270 (Conn. 1996 . 93. Id. at 1285. 94. In the wake of San Antonio v. Rodriguez, a number of cases have used state constitutions to challenge funding disparities between public schools. In the first phase of such litigation, plaintiffs often challenged the failure of states to provide "equal" education, much like the theory put forward in the Rodriguez litigation. By the mid-1980s, however, courts struggled with developing a feasible definition of "equality," and grew increasingly reluctant to find in favor of plaintiffs in such cases. See, e.g., Michael A. Rebell, Education Adequacy, Democracy and the Courts 24 (Apr. 25, 2001 ), available at http://www. schoolfunding.info/litigation/litigation/php3 (last visited Nov. 3, 2004) . As such, plaintiffs shifted their focus to "adequacy" claims, forcing states to provide an "adequate," "thorough," or "sound, basic" education for all students. Such a strategy has proven successful in at least seventeen state court cases. Id. While plaintiffs have seen success in the liability phase, however, state legislatures, which may be less willing or able to fund poorer districts at equal or equitable levels, have hindered success at the remedial phase. may have never been subject to mandatory desegregation decrees. Such cases have been most successful in jurisdictions in which state law supports such theories. In Hartford, Connecticut, attorneys convinced the Connecticut Supreme Court that isolating low-income African-American and Latino students in poorly equipped schools in Hartford violated the state's constitutional guarantee of equal educational opportunity. The court held that affected students "suffer daily from the devastating effects that racial and ethnic isolation, as well as poverty, have had on their education."
92
The Connecticut Supreme Court required the state of Connecticut to reduce the "pervasive and invidious impact" of racial and ethnic isolation in Hartford and its surrounding twenty-one school districts. 93 Using state law to impose an affirmative duty on metropolitan districts to desegregate, the decision rejected the Milliken standard that requires a finding of intentional segregation to mandate an inter-district remedy. Even this state court victory, however, requires constant vigilance. For while the Connecticut Supreme Court issued a clear directive to integrate and fully fund Hartford's poorer, segregated public schools, a recalcitrant state legislature failed to provide an expedient remedy. As such, parties only recently entered into a settlement, approved by the state legislature, which has begun to provide the relief dictated by the court years ago. Yet, when properly implemented, remedies such as the one devised in Sheff can marry integration with increased financial capital to provide student choice programs that increase racial and economic diversity within the public education system. 
